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We have currently been asked to draft a letter to a property
manager whose tenant has suffered some damage.

They occupy a strata complex which is situated next to a new
development site. Something which many of us have experienced.
One cool Wednesday morning, a rock fell from the construction
site next door landing on the balcony and smashing a very
expensive glass table.

The glass table is a small loss compared to what could have
happened to a human life. What we found most incredible was
that the builder next door felt that they had no liability in relation
to the falling rock.

It is simple law that we owe a duty of care to avoid acts which
could be reasonably foreseen as likely to injure a person or
damage their property. This concept of negligence has been well
tried and tested throughout the last 100 years. A builder could
foresee that a rock could fall from any of their construction sites.
Moreover that, if it did fall, it could cause enormous harm to
people and to property. Hence, the builder next door is liable for
the damage to the table.

A question now arises in the mind about whether it is a strata or a
property management issue. This is often where strata
management and property management intersect and no one
really knows the answer to the question. It is the tenant’s
property that has been damaged and therefore the responsibility
to take action could fall to the tenant. Nevertheless, the tenant’s
property was on Owners Corporation property and the Owners
Corporation is responsible for maintenance and control of the
common property. Therefore it is arguable that the Owners
Corporation could be responsible for taking the action on behalf of
the tenant.

In this case, it’s not an issue. The landlord is happy to write to the
construction company as a means of obtaining reimbursement for
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their client. If the client had approached the strata manager, we
believe that it could be completely arguable that the Owners
Corporation should provide all the assistance that they could to
the property manager in pursuing the damages claim. Remember,
if the person had been injured on common property, the person
can take action against the Owners Corporation and the
construction site.

What we suggest in these circumstances is to keep the line of
communication open between property managers and strata
managers. It is clear that the tenant is the victim, not the landlord
or the strata manager. If you focus on the objective of protecting
the tenant, and these issues can be discussed, you have an
opportunity of avoiding an action in which the Owners Corporation
may become embroiled.

Cheers,
Bailey Compton
and The team at ACP/Leverage!
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